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IS IT THE REVEIVER’S DUTY TO MAKE 
THE BUSINESS OF THE RECEIVER- 
SHIP TO PROSPER? 





The deepest odium is often cast upon the 
administration of the law by the unbusiness- 
like administration of receiverships. For 
the exttavagance with which such trusts are 
admintstered the receivers, their attorneys 
and even the judges themselves are often 
jointly responsible. No intent on the part 
of any of these participants to wrong any- 
body, but simply because a convenient feel- 
ing that they are not responsible for the 
present failure or future rehabilitation of 
the concern placed in their hands, leads 
them to take things easy and to worry as 
little as possible about the income or the ex- 
penses, except to see that enough ready cash 
is at hand at the close of their administra- 
tion to reward the “arduous” efforts of the 
receivers and their attorneys. 


Too often these so-called “plums” are 
given by the courts to their “friends,” and 
the large fees granted to both receivers and 
their attorneys tend to prove that the 
judges are not often lacking in those qual- 
ities that are regarded as the essentials of 
good fellowship. Receiverships are sup- 
posed to be appointed to preserve the prop- 
erty. But some courts seem to have for- 
gotten to whom the “preserves” belong and 
often to regard them as hunting grounds 
for attorneys and receivers seeking to re- 
pair their depleted fortunes. 


To suggest to a court that no one should 
be appointed receiver who is not competent 
on the basis of experience to manage the 
business with success would be considered 
presumptuous. To suggest also that the 
basis of compensation should be the -money 
saved or profits earned by the careful and 
economical management of the receivership 
would appear at least as being unusual. 





Not all courts nor all receivers are of 
the kind we have just described, and one of 
those really exceptional cases is that of a 
receivership now pending in the United 
States District Court in New York City. 
In the matter of Delmonico’s, 61 N. Y. 
L,. J. 34%. A recent report of the receivers 
of this celebrated cafe was received by Jus- 
tice Mayer and the receiver commended in 
an opinion which also reviewed the history 
of the historic institution and declared that 
it should be the aim of the court and the 
receivefs to save the business and re-estab- 
lish it on a sound financial basis. 


It appeared that when the receivers took 
hold of the business it was losing money 
and going into debt. The receivers were 
appointed October 4, 1918. They were 
competent business men. During the first 
month of operation, in October, the result 
showed a net loss of $10,000 in round num- 
bers on a total business of $39,000 in round 
numbers. November showed a net profit 
of some $9,500 on a total business of nearly 
$87,000, and December'showed a net profit of 
upwards of $10,000 on a total business of 
$86,000, and it is estimated that the busi- 
ness for the first four months of 1919 will 
also show a substantial profit. 


The receivers applied to the court for 
instructions to continue the business. In 
granting the request the court added the 
following in praise of the receivers’ work: 


“This encouraging progress has been ac- 
complished by highly intelligent adminis- 
trative effort on the part of the receivers, 
who have instituted necessary economies 
and have endeavored to eliminate waste, 
while at the same time keeping the business 
up to its traditional standards and, indeed, 
improving the service to the patronizing 
public. During the operation of the busi- 
ness by the receivers all rent and taxes 
which have accrued during their occupancy 
have been paid. The business is substantial, 
and there are about two hundred employes, 
many of whom have been at Delmonico’s 
in one capacity or another for many years. 
‘The Delmonica’s tradition of conservatism 
and excellence,’ the receivers state, has been 
‘carefully preserved.’ ” 
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Such an administration of a trust should 
not be so unusual as thus to deserve to be 
singled out as a model for other courts and 
receivers to follow. But the fact remains 
that such a result is unusual and receivers 
and attorneys under whose administration 
very often the business of the receivership 
entirely disappears and the assets shrink 
to a point much below the inventoried val- 
ue, are paid as well for their services as if 
their administration had been a huge suc- 
cess. In this respect we believe the courts 
are depriving the administration of the 
law of a reputation for efficiency which it 
deserves to have and which would do much 
to restore confidence in the judiciary and in 
the effectiveness of the machinery which 
the law provides. 


Of course, in the Delmonico case, there 
was an element of sentimental interest 
which has helped the receivers and of 
which the receivers were quick to take ad- 
vantage> The old-time friends of the fa- 
mous cafe, both in and out of New York, 
did not wish to see the old historic land- 
mark pass out of existence. Speaking of 
this sentiment and of the efforts of the 
receivers to take advantage of it, Justice 
Mayer said: 


“The guest still continues to have iden- 
tity. He is respectfully but cheerfully 
greeted by name as he enters his favorite 
room or takes his. favorite seat. While 
across the table he is discussing the affairs 
of the day or closing a business transaction 
or telling his tribulations to his lawyer, the 
waiter does not hover about, but approaches 
only when he is beckoned. In the quiet and 
dignified room in which at the end of the 
day busy men of the city are wont to dine 
with each other, one may hear oneself think, 
as well as talk, without the din of the or- 
chestra and with only the occasional faint 
sound of the strains of music from the 
more pretentious rooms where those dis- 
posed to be more formal may gather. In 
the banquet halls great and important ad- 
dresses have been made at public gather- 
ings by leaders of thought in their day and 
generation. Here, too, many young folks 
have gone forward into life with the good 
wishes of their relatives and friends. With- 





in these walls the debutante has attended 
her first formal party, under circumstances 
different only as to the time and dress from 
those which her mother and grandmother 
remember. Those who know this history 
and these characteristics have been loath 
to see Delmonico’s go. It is their loyalty 
which in part, at least, has been responsible 
for possibilities of a future, and the hope 
(in which this court will assist) is that the 
business may continue and go on, so that 
the institution may be kept alive and not 
merely find its place on a page of some 
book reminiscent of New York.” 

The sentimental element has its proper 
place in law as in business, and Justice 
Mayer has shown a keen appreciation of his 
responsibility in the matter of his direction 
of the affairs of this institution. The name, 
Delmonico, stands for much that is best 
in New York and American social life. 
The name also serves to recall to one’s 
mind that atrocious pun perpetrated by the 
poet, Saxe, in the following couplet: 


“And he stopped at an inn that’s known 
very well, 
Delmonico’s’ once—now ‘Steven’s Hotel, 
(And to venture a pun which I think rath- 
er witty 
There’s no better inn in this inn-famous 


city!)” 








NOTES OF IMPORTANT DECI- 
SIONS. 





HAS THE NEGOTIABLE INSTRUMENTS 
LAW CHANGED THE BURDEN OF PROOF 
WHEN FRAUD IS SHOWN?—A provision of 
the Negotiable Instruments Law which has 
provoked considerable controversy is that 
which provides that when fraud or other such 
infirmity in a note is shown, then the burden 
of proof is cast on the plaintiff as holder to 
prove himself a holder in due course. 

In view of the importance of this question it 
will probably be of some:interest to the bar for 
us to discuss the opinion of the Missouri Court 
of Appeals in the recent case of Downs v. Hor- 
ton, 209 S. W. Rep. 595, wherein it was held 
that this provision of the Negotiable Instru- 
ments Law does not change the common law 
rule as to the burden of proof in these cases. 
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In this case plaintiff purchased the note in 
question from one Tuck, who accepted it for 
the sale of a stud horse. The note was indorsed 
by several stock farmers in a county some dis- 
tance from where the plaintiff lived. The 
plaintiff, a banker, wrote to a banker in the 
county where the indorsers resided and was 
told that they were collectively good for the 
note. Plaintiff purchased the note before ma- 
turity at a discount of forty dollars from the 
face of the note which with the accrued inter- 
est represented his profit in the transaction. 
The transferee, however, indorsed the note, 
without recourse, and these facts are set up by 
the defendant as indicating fraud and throw- 
ing upon the defendan~ the burden of showing 
that he was a bona fide holder. It was admitted 
that the note was procured by fraud. The plaintiff 
showed, however, that he had no actual notice 
of the fraud, that he made inquiry concerning 
the solvency of the indorsers, that he bought 
the note before maturity, and that he paid full 
value for’ the note, less a reasonable profit. 


* The jury found for the defendant and the prin- 


cipal question was whether the jury in the face 
of plaintiff’s prima facie showing of bona fides 
could disregard the evidence and find for de- 
fendant where the latter offered no testimony 
to disprove the prima facie case made by plain- 
tiff, or to show actual knowledge on the part 
of the plaintiff. In other words, in a case where 


fraud is charged and proven, and suspicious cir-, 


cumstances shown which tend to prove that the 
plaintiff purchased the paper without making 
sufficient inquiry, may the defendant relieve 
himself from offering further testimony to rebut 


- plaintiff’s evidence of good faith, and is the jury 


entitled to ignore or disbelieve the plaintiff's 
testimony and find for the defendant. In hold- 
ing that in such cases the burden shifts again 
to the defendant in spite of the provision of 
the Negotiable Instruments Law above quoted, 
the court said: 


“We fully agree that Negotiable Instrument 
Act, Sec. 10029, places on plaintiff, in cases 
where the note is obtained by fraud, the burden 
of proving all the facts making him a holder in 
due course as defined by Section 10022, and this 
includes his good faith and his having no notice 
of any infirmity or defect of title. While some 
courts have held that proof by plaintiff of his 
purchase for full value before maturity is 
alone sufficient to make him, prima facie, at 
least, a holder in due course, such is not the 
rule under the Negotiable Instrument Act. 


“The next question arises whether, after 
plaintiff has gone forward and shown his pur- 
chase for value before maturity in good faith, 
and disclosed all the facts and circumstances 
attending his acquisition of the note, all of 
which are consistent with good faith and nega- 





tive any notice of the fraud, and no damaging 
or discrediting circumstances of substantial 
value are shown, and defendant produces no 
countervailing or impeaching evidence, may the 
jury yet by disbelieving plaintiff's evidence 
make a finding that after all plaintiff did have 
actual knowledge of the fraud, and that there 
were facts known to him which made his act 
in taking the note bad faith on his part. Is 
not such a verdict unsupported by any sub- 
stantial evidence? Answering this, 3 R. C. L. 
§ 245, p. 1041, says: 


“* While it must not appear from his own 
case that he was chargeable with notice, yet 
the ultimate fact that he had actual notice 
must be proved by the opposite party. The rule 
requires only that the party disclose the facts 
and circumstances attending the transfer of the 
instrument; if from this evidence it appears 
that he had no knowledge or notice, he has sat- 
isfied the requirement. The ultimate burden 
of proof as to good faith rests, it is understood, 
upon the defendant, inasmuch as he is the 
party setting up that fact; and the evidence 
being balanced upon the question at the con- 
clusion of the case, the plaintiff is entitled to 
recover.’ 


“The cases cited support this view. 


“Unless the Negotiable Instrument Act has 
changed the law in this respect, such is the law 
in this state. It has been repeatedly held that, 
when plaintiff’s evidence discloses all the facts 
and shows all the elements constituting him a 
holder in due course, discloses no damaging or 
impeaching facts, and is uncontradicted, then 
he is entitled to recover.” 

It is generally held in most states that the 
provision of the .Negotiable Instruments Law 
in question does not change the rule as it was 
at common law, but is merely declaratory 
thereof. (8 Corp. Jur., $1291, p. 983, and au- 
thorities cited.) 


It seems to us to be clear that as in all other 
cases where the law in the first instance casts 
the burden of proof, that this burden is dis- 
charged and cast upon the other party where 
the party having the burden makes out a prima 
facie case in his favor. So that where the law 
requires the holder of commercial paper 
to disprove fraud and show himself to 
be a bona fide holder without notice, and 
the holder assuming the burden rebuts* 
the presumption of any knowledge of the 
fraud that may arise from suspicious cir- 
cumstances surrounding the transaction, it is 
then the duty of the defendant relying upon 
the defense of mala fides to show by substantial 
evidence that plaintiff did in fact have actual 
knowledge of the fraud, and then the jury 
is at liberty to find for either party in view of 
all the evidence in the case. 


The “burden of proof” is an elusive term. 
In a general sense it rests throughout on the 
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plaintiff. In the sense of the duty resting on 
either party to introduce testimony at any point 
in order to succeed in the case, the burden con- 
tinually “shifts.” In a suit on a note the bur- 
den first rests upon the plaintiff to make out 
his case which is discharged by the mere proof 
of the note itself and its proper execution 
The defendant assuming the burden then 
proves fraud in the execution of the note. The 
burden then shifts to plaintiff to rebut the 
prima facie defense by evidence which shows 
him to be a bona fide holder for value. When 
this is done the burden shifts again to the 
defendant to show that plaintiff had actual 
notice of the fraud and is therefore not a 
bona fide holder for value. 


DOES AN ACT OF GOD EXCLUDE ALL 
HUMAN INTERVENTION ?—Like God, Him- 
self, an Act of God is not subject to exact def- 
inition. While that is true as a theory, never- 
theless as a matter of practice, courts are con- 
tinually tempted to define what it is by show- 
ing what it is not. 


In the recent case of Lysight v. Lehigh Val- 
ley R. R. Co., 254 Fed. Rep. 351, the court held 
that an explosion of a tank of ammunition wa3 
not an Act of God even though it was an un- 
avoidable public calamity. The cause of ac- 
tion was for damages for loss of certain ship- 
ments by the explosion of vast stores of am- 
munition. The court, in holding the defense 
of Act of God untenable, said: 


“That the explosion of the substances car- 
ried by the defendant can be regarded as in 
any sense an ‘act of God’ cannot be supported 
as that phrase has always been understood. 
They were inherently unstable compounds, not 
combined by spontaneous processes of nature, 
,but under human direction, and from no point 
of view could the release of energy attendant 
. upon their resumption of stable chemical con- 
ditions fall within the definition of that phrase. 
Even though the conventional limits of an act 
of God be vague and irrational, and though 
there may be still some latitude for interpreta- 
tion which does not seek to make the definition 
turn upon the degree of violence of the ele- 
ments, there is a clear difference between the 
acts of the elements, which all must endure, 
and the results of human contrivance like this. 
If it be urged that the affinity of the dissociated 
atoms of an unstable chemical compound be a 
force of nature, the fact is true; but it is quite 
irrelevant, for the laws of nature attend every 
action of man, including even the operation 
of his consciousness. The distinction was de- 





vised, not for chemists, but for common men, 
and must be read in their terms. So viewed, 
the elements had nothing to do with the ca- 
lamity, but only the hand of man.” 


Mansfield defined an Act of God as a “natural 
necessity which could not have been oc- 
casioned by the intervention of man, but pro- 
ceeds from physical causes alone, such as vio- 
lence of the winds, or seas, lightning, or other 
natural accident.” This definition is repeated 
and accepted by the great majority of the 
American courts. (1 C. J. 1173.) 


Other definitions have been given, but all of 
them include the idea that an Act of God 
excludes all human intervention. But what 
does this mean? Of course it suggests the 
idea that the cause of the accident is exclu- 
sive of any co-operating human negligence or 
agency. Thus, where a ship is stranded on the 
rocks by a storm because the skipper mistook 
a light on a stranded vessel for a beacon light, 
the accident was not caused by an Act of God. 
(Arthur v. Sears, 21 Wend. (N. Y.) 564, 86 
Am. Rec. 415.) In cases of this kind, and they 
are many, the question of human intervention 
is related to the co-operation of human negli- 
gence or lack of foresight in connection with 
the action of the elements. 


The phrase “lack of human intervention” is 
not an accurate term to define an Act of God 
when there is no actual co-operative human 
agency. Thus, a sudden freeze is an Act of God 
in June, but not in January. So also the freez- 
ing of the harbor of San Francisco would be 
an Act of God, but not that of the Bay of Port 
Clarence. Bullock v. White Star Line, 30 
Wash. 448, 70 Pac. 1106. So a collision with 
known rocks is not an Act of God, but a col- 
lision with rocks unknown to navigators is. 
Williams v. Grant, 1 Conn. 487. The test, 
therefore, is not “human intervention,” but 
whether the act could have been humanly 
anticipated. Thus, sickness is an Act of God 
though most often the result of neglect. It 
is an act of “inevitable necessity” which hu- 
man foresight or prudence cannot ordinarily 
prevent. , 


The explosion of gunpowder in the principal 
case was an act of nature. It was not an Act of 
God, however, not because its constituent ele- 
ments were unstable or even because they were 
put together by man, but because the danger 
from ignition by fire could have been antici- 
pated. If, however, the gunpowder had been 
struck by lightning, the accident would have 
been an Act of God irrespective of the human 
element in the manufacture of gunpowder. 
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USURPATION AND THE COURTS. 





The platform adopted by the new Labor 
Party in both Chicago and New York de- 
mands “a curb on the power of the Supreme 
Court to declare laws unconstitutional.” 
There are many reasons advanced by those 
who wish to remove.from the courts this 
power. It is, for instance, commonly as- 
serted that the Federal courts unjustifiably 
assumed the power, as it was never under- 
stood or intended that they should have it. 
This view is supported by the statements 
of many prominent men. Thus, Chief Jus- 
tice Clark of North Carolina, in an address 
delivered April 27, 1906, said: “The sub- 
sequent action of the Supreme Court in as- 
suming the power to declare acts of Congress 
unconstitutional was without a line in the 
Constitution to authorize it, either expressly 
or by implication.” Similarly Dean Trickett 
of Dickinson Law School. Senator Owen 
said the power to declare laws unconstitu- 
tional was “expressly refused” the federal 
courts.2. Judge Clark, previously quoted, 
and Allan L. Benson,* as well as many oth- 
ers, assert that the power of even a limited 
veto on Congress was four times refused in 
the Constitutional Convention. 

The plan actually defeated was a plan to 
create a Council of Revision consisting of 
the President and judges, with a qualified 
negative on bills passed by Congress. Many 
members who favored the judicial veto op- 
posed this Council. As a matter of fact, 
the plan was defeated only three times, being 
postponed on the other occasion it came up 
for debate. There were a total of fifteen 
speeches on the Council of Revision: five 
speakers for and ten against. All of the 
advocates believed that, without the Coun- 
cil, judges could declare laws unconstitu- 
tional and void; the advocates included 


(1) 40 American Law Review, 356. 

(2) Congressional Record, Aug. 4, 1911, p. 
3696. 

(3) Pearson’s Magazine, August, 1911. 

(4) For a discussion of the Council of Re- 
vision and the debates thereon, see an article by 
the present author in 51 American Law Review, 
671 ff. 





Madison, Wilson and Gouverneur Morris. 
Of the other ten, four clearly favored the 
judicial veto ; two were opposed to it in any 
form; the views of four are uncertain, 
though three seem to have been inclined in 
its favor. Nine of the fifteen speakers 
clearly favored the veto of unconstitutional 
legislation by the judges. The truth is that 
the Council was proposed to give an ad- 
ditional power to the courts. This was 
clearly brought out in the speeches of Wil- 
son and Madison. The former, for exam- 
ple, said the power to declare laws uncon- 
stitutional “does not go far enough. Laws 
may be unjust .. . and yet not be so uncon- 
stitutional as to justify the judges in refus- 
ing to give them effect.” 

Not only was it understood in the Con- 
stitutional Convention that the judges were 
to have this power, but it was known in 
many of the state ratifying conventions. 
Hamilton in The Federalist, No. 78, said 
it would be the duty of the Federal judiciary 
“to declare all acts contrary to the manifest 
tenor of the Constitution void.” Wilson, 
in the Pennsylvania convention,’ declared: 
“If a law should be made inconsistent with 
those powers by this instrument vested in 
Congress, the judges . . . will declare such 
law to be null and void. . . Anything, there- 
fore, that shall be enacted by Congress con- 
trary thereto will not have the force of 
law.” Luther Martin’s letter to the Mary- 
land legislature said the judges could deter- 
mine whether “any laws or regulations of 
the Congress . . . are contrary to, or not 
warranted by, the Constitution.” Marshall, 


.in the Virginia convention, declared the 


Constitution gave the judges power to de- 
clare void a law passed by Congress and 
“not warranted by any of the powers enu- 
merated.”* The same ideas were expressed 
in many of the other ratifying conventions. 
There was no nefarious attempt to “put 
anything over” and to deceive those voting 
on its adoption as to the power of the 


(5) McMaster and Stone, Pennsylvania and 
the Federal Constitution, 354. 

(6) III Elliott’s Debates 653, 554; I Bever- 
idge, Life of Marshall, 452. 
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judiciary over legislation. How can we 
say, then, as does Senator Owen, that Mar- 
shall should have known that this power of 
the judiciary “was expressly refused”? 


As the following quotation from the Lon- 
don Public Advertiser’ demonstrates it was 
early known abroad that our Federal courts 
were to have the power of declaring un- 
constitutional laws passed contrary to the 
language and intent of the Constitution. 
“Extract from New York—The judicial 
power is established for the benefit of for- 
eigners and will be a check on any en- 
croachment by the state or the ‘United 
States on the Constitution. They have the 
power of declaring void any law infringing 
it.” 

Noet SARGENT. 

St. Paul, Minn. 


(7) October 8, 1789. 








WOMEN AS PRACTITIONERS OF 
LAW. 


A little more than a quarter of a century 
ago a flutter of what in a less dignified 
body would have been called excitement 
went through the Convocation Room at 
Osgoode Hall, Toronto, at a meeting of 
the Benchers of the Law Society of Upper 
Canada—a woman had applied to be ad- 
mitted on the books of the law society, 
a thing without precedent in the century 
of the Society’s existence. 


From 1797, the legal profession in this 
province has been master in its own house; 
in that year the Provincial Legislature of 
Upper Canada passed an Act* which au- 
thorized all the persons then admitted to 
practice and practicing at the bar to form 
themselves into a society, the “Law Society 
of Upper Canada,” which society was to 
prescribe rules and regulations for stu- 
dents and call to the bar, and generally to 
havé control over the profession. Since 


(1) (1797) 37 Geo, IIT. ¢. 13 (U. C.). 





the organization of that society, no one has 
been or could be allowed to act as barrister 
in any of our courts unless and until he 
was called to the bar by the society.” 


While there has sinte 1797 been a dis- 
tinction between the barrister and the 
attorney (or solicitor),? there has never 
been any objection to the same person fill- 
ing both positions ; and from the beginning 
most barristers were also attorneys and 
vice versa.* While the Law Society does not 
admit the solicitor (to use the. present 
nomenclature), the duty was cast upon it 
by the Act of 1857° to examine and inquire 
touching the fitness and capacity of an ap- 
plicant to act as an attorney or solicitor ; 
and ever since, the Law Society examines 
the candidate and gives a “certificate of 
fitness,” on the presentation of which the 
court admits him. Without such a cer- 
tificate the court cannot admit anyone, just 
as without a call to the bar by the Law Soci- 
ety the court cannot hear any counsel. It 
is necessary before he can obtain a cer- 
tificate of fitness or be called that the appli- 
cant for admission as a solicitor or for call 
to the bar must have been on the books of 
the society for five years (in the case of 
a graduate of a British university, for 
three years). 


(2) Those interested will find a full histor- 
ical account of the Law Society of Upper Can- 
ada in my work published by the Law Society 
in Upper Canada in Its Early Periods. 

The Law Society of Upper Canada was incor- 
porated in 1822 by the Provincial Act 2 Geo. 
IV. c. 5 (U. C.): but its function to call to the 
Bar was not interfered with. 

(3) The attorney practised in the Common 
Law Courts, the solicitor in Chancery. We had 
(after 1794) only Common Law Courts for a 
time and consequently our practitioners in “the 
lower branch of the profession” were then at- 
torneys (or to use the time-honoured orthog- 
raphy “attornies’”); but in 1837, the Provincial 
Act, 7 Geo. IV. ec. 2 (U. C.) instituted a Court 
of Chancery; and thereafter, till the coming into 
force of the Judicature Act in 1881, a member 
of this branch was an “Attorney-at-Law and So- 
licitor-in-Chancery.” The Judicature Act of 
1881 abolished the name attornev. and now 
these are all solicitors. 

(4) From a recent examination which T have 
made of the Rolls I find that of the practitioners 
of law in Ontario, all but 4 per cent. are barris- 
ters, and all but 2% per cent. solicitors, 

(5) 20 Vie. c. 63 (Can.). 
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At the time the disturbing application 
was made (as now) the governing body, 
the benchers (who were in fact the real 
corporation) were mainly elected by the 
barristers of the province—a few benchers 
ex officio being the exception. An election 
is held every five years, so that the benchers 
fairly well represent the sentiment of the 
profession at large, perhaps the more con- 
servative sentiment. 


It was to this body met in convocation 
that the petition of Miss Clara Brett Mar- 
tin to. be admitted on their roll was pre- 
sented. There was immediate opposition ; 
true, the applicant was a modest, self-re- 
specting young woman, well born, well 
bred and well educated—but she was a 
woman, 


Ontario.—After a little discussion, on 
June 30, 1891, convocation decided that they 
had no power to admit a woman upon their 
books.° Thereupon the Legislature of 
Ontario, at the instance of Sir Oliver 
Mowat, the Prime Minister,’ passed an act’ 
in the following terms: “The Law Society 
may in its discretion make rules providing 
for the admission of women to practice as 
solicitors.” 


Convocation by a bare majority® directed 
the Legal Education Committee to frame 
regulations, and on their report being 


(6) The same decision was come to by the 
Bar of Montreal a few months ago; and the 
Courts declined to interfere. 

(7) Sir Oliver Mowat, although through all his 
long and useful life he called himself a Reform- 
er or a Liberal, was quite generally by both 
political friend and foe (he had none but polit- 
ical foes) believed to be and not infrequently 
called a Tory or Conservative of the most Con- 
servative type. In the matter now under dis- 
cussion he was a Radical. 

(8) (1892) 55 Vic. ec. 32 (Ont.). 

(9) The mover was Sir Oliver Mowat (who 
was a Bencher ex officio as being Attorney- 
General of the Province), the Seconder Hon. S. 
H. Blake (who was a Bencher ex officio as being 
an ex Vice-Chancellor): the vote was 12 to 11 
and would have been a tie, had it not been that 
one Bencher was on his feet in Court and did 
not reach Convocation Room until the vote was 
just being taken. His objection was that the 
Province cast upon the Benchers of the Law 
Society the duty of deciding in their discretion 
what should have been decided by the Legisla- 





adopted a rule was passed December 27, 
1872, to become effective at Hilary Term of 
the following year. 


Miss Martin was duly articled—the regu- 
lations for the admission of women as 
solicitors did not differ from those pre- 
scribed for men. She was not satisfied with 
the lower branch of the profession; but 
there was no statute permitting her to be 
called to the bar. 


In 1895, the Ontario Legislature (again 
at the instance of Sir Oliver Mowat, passed 
the act’® which amended the previous act 
by giving the Law Society discretion to call 
women to the bar. In the following May, 
Miss Martin wrote to convocation, express- 
ing her desire to be called to the bar; and 
after a good deal of discussion a rule was 
passed substantially the same as that for 
men™ under which she was called to the 
bar, February 2, 1897; she was admitted 
as a solicitor on the same day. 

Since that time there have been seven 
other women admitted as solicitors and 
called to the bar—of the eight, the pioneer 
and five others practice their profession 
(one in another province ).** 


ture as a matter of public policy. Most if not 
all of those who voted “Nay” were opposed to 
the principle of admitting women altogether. 
The Minute Books of the Law Society for 1892, 
pp. 544, 550, and 551, contain the proceedings 
of Convocation. 

(10) 58 Vie. e. 27 (Ont.). 

(11) In Easter Term, May 18, 1896, her ap- 
plication was received; June 5, a motion to 
direct the Legal Education Committee to frame 
regulations was voted down by a vote of 9 
to 6; June 30, Charles Moss, C.C. (afterwards 
Sir Charles Moss, Chief Justice of Ontario), 
gave notice (for Sir Oliver Mowat) that he 
would renew the motion on the first day of the 
following Term. In Trinity Term, September 
14, the motion passed by a vote of 8 to 4; Sep- 
tember 25, the regulations were reported and 
a Rule framed and read. In Michaelmas Term, 
November 17, a motion to rescind the Resolution 
of September 14 was lost, and the following day 
the Rule received its second and third reading 
and was passed. 

Minute Book, No. 5, pp. 19, 738, 768, 775. 

Minute Book, No. 6, pp. 10, 13, 26. 

(12) I give the list as furnished me by the 
Secretary of the Law Society—it will be noticed 
that three have married barristers: 

LIST OF WOMEN LAWYERS. 

1. Clara Brett Martin; Toronto; called H. 

1897. Practising. 
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It would appear that the number will 
somewhat increase in the immediate future. 
There are now four women students in the 
law school in the third year, five in the 
second year, and eleven in the first year, 
while there are seven matriculants waiting 
for their time to come to the law school, 
four entitled to attend in 1918 and three in 
1919 ; of those in the second and third years 
in the law school two have obtained honors 
and two honors and scholarships; eleven 
in the law school have a degree in arts, ten 
B. A.’s and one M. A." 

Scarcely half of 1 per cent of the prac- 
titioners in Ontario are women; the pro- 
fession of law makes by no means the same 
appeal to them as medicine. 

Women as Practitioners—The women 
who practice law are not “wild women ;” 
they are earnest, well-educated women who 
ask no favors, but are quite willing to do 


their share of the world’s work on the same 


conditions as men. 


While occasionally one of them has been 
known to take the brief at a trial, this is 


2. Eva Maude Powley: Port Arthur; called 
E. 1902. Practising. 

3. Geraldine Bertram Robinson; Toronto; 
called T. 1907. Married E. W. Wright, Barrister 
of Toronto; pays Bar fee. 

4. Grace Ellen Hewson; Toronto; called E. 
1908, Married, not practising. 

5. Jean Cairns; Huntsville; called T. 1913. 
Married P. R. Morris, Barrister of Hamilton, 
practising at Hamilton, Ontario, with her hus- 
band. 

6. Edith Louise Paterson (a); Vancouver; 
called E. 1915. Practising in Vancouver, B. C. 

7. Mary Elizabeth Buckley (b); Toronto; 
called E. 1915. Married H. V. Laughton, Barris- 
ter of Toronto, practises a little. 

8. Gertrude Alford; Belleville; called 15 June, 
1916. Practising in Trenton, Ontario. 

(a) Obtained honours and Scholarships, 

(b) Obtained honours. 


(13) As has been said, the Rules of the Law 
Society require every applicant for Call or Ad- 
mission to have been five years on the Books 
of the Society (three years in case of a Gradu- 
ate of a British University); the last three 
years, he must attend the Law School at Os- 
goode Hall (which is entirely supported, con- 
trolled, and managed by the Law Society). 

The following are the Rules respecting wom- 
en: 

Rules for the Admission of Women to Prac- 
tise as Solicitors and Barristers-at-Law. 

178. (1) Any woman who is a graduate in the 
Faculty of Arts in any university in His Maj- 





not usual; they generally retain counsel for, 
such work and confine themselves to cham- 


ber practice. Occasionally a woman takes — 


a court or chamber motion, but as a general 
rule her work is that of a solicitor. In my 
own experience, as in that of judicial 
brethren whom I have consulted, when she 
appears in court or chambers, she conducts 
her case with dignity and propriety, ex- 
hibiting as much legal acumen, knowledge 
of the law and sound sense as her mascu- 
line confrere, and she does not trade upon 
her sex. 


The admission of women to the practice 
of law has had in Ontario no effect upon 
the bar or the courts; the public and all 
concerned regard it with indifference ; while 


esty’s Dominions empowered to grant such de- 
grees, and any woman being competent as a 
student within the requirements of Rules 103 
or 104, shall upon compliance with the follow- 
ing Rules, be entitled to admission to practise 
as a solicitor pursuant to the provisions of The 
Law Society Act, s. 43 (2), provided that: 


(a) She has been entered upon the books 
of the Society in the same manner and upon the 
same conditions as to giving notice, payment 
of fees, and otherwise, as are provided for ad- 
mission of Students-at-Law of the graduate and 
matriculant class respectively; 

(b) She has been bound by contract in writ- 
ing to serve as a clerk to a practising solicitor 
for a period of three or five years from the date 
of her entry upon the books of the society, 
according as she shall have been entered on the 
books as a graduate or matriculant; 

(c) She has actually served under such con- 
tract for such period of three or five years, as 
the case may be; 

(d) She has complied with the conditions of 
the statutes and the Rules of the Society with 
regard to execution and filling of such contract, 
and any assignment thereof, and with every 
other requirement of the Society with regard 
to Students-at-Law, including attendance upon 
lectures in the Law School, passing of examina- 
tions, payment of fees, and every other matter 
or thing compliance with which by a Student- 
at-Law is a prerequisite to admission to prac- 
tise as a solicitor. 

(2) The fees payable by such woman upon 
receiving a Certificate of Fitness to practise 
shall be the same as those payable by other 
Students-at-Law. 

(3) Upon admission to practice, such woman 
shall become subject to all the provisions of 
the statutes and the Rules of the Society with 
regard to solicitors, and non-compliance with or 
failure to observe the same or any of them 
shall subject her to all the disabilities and pen- 
alties imposed upon other solicitors. 

179. Every woman seeking admission to 
practise as a Barrister-at-Law under the pro- 
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no one would think of going back to the 
times of exclusion, no one would make it a 
matter of more than passing comment that 
a woman lawyer was engaged in the con- 
duct of legal business. It has prevented any 
feeling of injustice, sex opposition, or sex 
partiality—it has made the career open to 
the talents. Otherwise it has no conspicu- 
ous merits and no faults. So far as I can 
find out, there has never been a charge of 
dishonesty or unprofessional conduct made 
against a woman practitioner of law in On- 
tario (or indeed elsewhere) ; it is certain 
that no such charge has ever been brought 
before the courts. 


Admission in the Other Canadian Prov- 
inces—Of the nine provinces of Canada, 
Quebec refuses women the right to prac- 
tice law ;* while the question has not arisen 
in Prince Edward Island, presumably the 


visions of the Statute in that behalf shall fur- 
nish proof that: 

(a). She has been entered upon the books of 
the Society pursuant to the Rules for admission 
of women to practise as solicitors, and has re- 
mained on such books for a period of three or 
five years, according as she shall have been 
entered as a graduate or matriculant. 

(b) She has actually and bona fide attended 
in a barrister’s chambers, or has served under 
Articles of Clerkship for a period of three or 
five years as the case may be. 

(c) She has complied with the conditions 
of tne statutes and every requirement of: the 
Rules of the Society with regard to Students-at- 
Law, including attendance at lectures in the 
Law School, passing of examinations, payment 
of fees, and every other matter or thing com- 
pliance with which by a Student-at-Law is pre- 
requisite to Call to the Bar. 

180. The fees payable by such women upon 
admission to practise as 2 barrister-at-law shall 
be the same as those payable by other Students- 
at-Law. 

181. (1) Upon admission to practise as a bar- 
rister-at-law such woman ghall become subject 
to all the provisions of the statutes and the 
Tiules of the Society with regard to barristers- 
at-law, and non-compliance with or failure to 
cbserve the same, or any. of them, shall subject 
h@r to all the disabilities and penalties imposed 
upon other barristers-at-law 

(2) Every such woman appearing before 
Convocation upon the occasion of her being ad- 
mitted to practise as aforesaid, shall appear in 
a barrister’s gown worn over a black dress, 
white necktie, with head uncovered, 

(14) A proposal to grant the right to women 
has been defeated for two successive years in 
the Quebec Legislature: a Bill for that purpose 
has been introduced during the present month 
(December 1917). 
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decision would be that they are excluded, 
as there is no special legislation. Of the 
other provinces, Alberta admits them under 
general legislation ; British Columbia under 
a special act,’ which provides that ““womert 
shall be admitted to the study of law and 
shall be called and admitted as barristers 
and solicitors upon the same terms as men.” 
Manitoba has also a special statute,’** which 
amends the Law Society act by providing 
that “the expression persons includes fe- 
males.” New Brunswick in 1906 passed an 
act’® in the same terms as the British Co- 
lumbia statute above mentioned, and Nova 
Scotia in 1917 passed a similar act express- 
ly stating that it was declaratory of the 
existing law.17 Ontario we have seen calls 
and admits under two statutes—now com- 
bined in Revised Statutes.** Saskatchewan 
has a special statute, the Statute Law 
Amendment Act 1912-13,'* which by s. 27 
provides: “The benchers may in their dis- 
cretion make rules for the admission of 
women to practice as barristers and so- 
licitors.” 

The question as to the admission of 
women to the bar has not yet come up in 
the Yukon Territory.” 

The whole number of women practicing 
law in Canada is very small, perhaps a 
dozen in all—e. g., Alberta has called only 
one and she got married, Saskatchewan 
only two; the numbers may be expected to 
increase, but not rapidly. I do not think 
that the most fervent advocate of women’s 
rights could claim that the admission of 
women to the practice of law has had any 
appreciable effect on the bar, the practice 
of law, the bench, or the people. It is 
claimed that it was a measure of justice 
and fair play, that it removed a grievance 
and has had no countervailing disadvantage. 

(15) (1912) 2 Geo. V. ©. 18. 

(15a) (1912) 2 Geo. V. C. 32, S. 2. 

(16) 6 Ed. VII, ec. 5. 

(17) 7 & 8 Geo. V. c. 41. 

(18) (1914), @ 157, e. 1-3 (2). 

(19) 3 Geo. V. c. 46. 

(20) Proably it would be held that they 
would not be admitted. See Consolidated Or- 


dinances of Yukon Territory, cap, 50: “The 
Legal Profession Ordinance.” 
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That claim may fairly be allowed; in other 
respects, the admission of women is re- 
garded with complete indifference by all 
but those immediately concerned. 

United States—In the United States 
women have joined the profession in some- 
what larger numbers than in Canada— 
there are now about 1,200. 


They are admitted to practice before all 
tHe Federal courts of the United States and 
all of the State courts except those of 
Arkansas, South Carolina and Virginia. 
Generally, they are admitted under general 
legislation, but in some instances special 
legislation has been passed—sometimes by 
reason of adverse decisions of the State 
courts, occasionally (it may be) ex abun- 
danti cauteld. 


In the United States the entry of women 
into the sacred circle was not always easy; 
the courts were in some instances adverse, 
adhering to the beloved “Common Law of 
England.” Where that was the case the 
Legislature was attacked with the result 
stated above. I add here a partial account 
of the course of the campaign. 


Mrs. Myra Bradwell was the first woman 
to meet a rebuff in the State courts, so far 
as I have seen in the reports; she in 1869 
applied to the Supreme Court of Illinois 
for a license to practice law, but failed. 
The court thought itself bound by the Com- 
mon Law of England to refuse the appli- 
cation unless “the Legislature shall choose 
to remove the existing barriers and author- 
ize us to issue licenses equally to men and 
women,”** The Supreme Court of the 
United States refused to interfere.** No 
long time elapsed before such authority 
was given. On March 22, 1872, an act was 
approved “to secure to all persons freedom 
in the selection of an occupation profes- 
sion or employment” which by s. 1 enacted 
“that no person shall be precluded or de- 
barred from any occupation, profession or 


(21) In re Myra Bradwell (1869), 55 Ill. 535. 

(22) (1872) 16 Wall. 130. 

(23) See Hurd’s Rev. Stat. 1915-16, cap. 48, 
par. 2. 











employment (except military) on account 
of sex.”** In 1874 a further act was passed 
“to revise the law in relation to attorneys 
and counsellors ;” and that by s. 1 provided 
“No person shall be refused a license under 
this act on account of sex.”** 


One of the Federal courts was equally 
hostile. Mrs. Belva A. Lockwood in 1873 
applied to be admitted as attorney and 
counselor-at-law of the Court of Claims 
at Washington, a Federal court of the 
United States. The court held that the 
responsibilities of such a position were in- 
consistent with the holding of an office by 
a woman, and “a woman is without legal 
capacity to take the office of attorney.” 
Shortly afterwards the Supreme Court of 
the United States (October Term, 1876) 
refused to admit Mrs. Lockwood to practice 
in that Court “in accordance with immemo- 
rial usage in England and the law and prac- 
tice in all the States until within a recent 
period.””* 


Very shortly thereafter Congress acted: 
the Act of Congress, February 15, 1879,?" 
provides “Any woman who shall have been 
a member of the bar of the highest court of 
any State or Territory or of the Supreme 
Court of the District of Columbia for the 
space of three years and shall have main- 
tained a good standing before such court 
and who shall be a person of good moral 
character shall on motion and the produc- 
tion of such record be admitted to practice 
before the Supreme Court of the United 
States.” Under that statute Mrs. Lockwood 
was admitted to practice in the Supreme 
Court. She was also admitted to practice 
in the Supreme Court of the District of 
Columbia and in certain of the State courgs, 
but her application was rejected in Vir- 
ginia. The Supreme Court of the United 


(24) Hurd, ut supra, cap. 13, par. 1. 

(25) In re Mrs. Belva A. Lockwood, exp. 9 
Ct. of Cl. (Nott & Hop.) 346: sustained in the 
Supreme Court, 154 U. S. 116. 

(26) See 131 Mass. Rep. at p. 383. 

(27) Chap. 81 (20 Stat. L. 292). 


XUM 





XUM 
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*8 and Virginia is 
still joined to its idols. 

Miss R. Lavinia Goodell was no more 
successful in the Wisconsin court in 1875; 
the Chief Justice, Ryan, thought that “‘rev- 
erence for all womanhood would suffer in 
the public spectacle of woman so engaged ;” 
and in the absence of a statute her applica- 
tion was refused.”® 

Massachusetts then spoke to the same 
effect. Miss Lelia J. Robinson was refused 
admission as an attorney and counsellor of 
the Supreme Court—she was not a “citi- 
zen” or a “person” and without “clear 
affirmative words in a statute” the court’s 
hands were tied.*° 

The “clear affirmative words” soon came: 
on April 10, 1882, a statute was approved, 
c. 139, “The provisions of law relating to 
the qualification and admission to practice 
as attornéys-at-law shall apply to women.” 
A similar decision in Oregon,** refusing 
admission to Mary A. Leonard, led to the 
passing in 1885 of the statute “Hereafter 
women shall be entitled to practice law as 
attorneys in the courts of this state upon 
the same terms and conditions as men.”*? 


Tennessee in 1893 refused admission as 
a notary public to Miss F. M. Davidson in 
a decision which was considered to indicate 
that a woman could not be an attorney— 
the Act of 1907, chap. 69, made the law 
clear—‘Any woman of the age of twenty- 
one years and otherwise possessing the nec- 
essary qualification may be granted a license 
to practice law in the courts of this State.”** 


Some other like decisions in the State 
courts led to special legislation, but in most 
States the courts interpreting general legis- 
lation took a different view. The first ad- 
mission was in a State in the Middle West. 
Iowa in 1869 admitted Mrs. A. A. Mans- 


(28) (1898), 154 U. S. 116. 

(29) In re Goodell (1875), 29 Wis. 232. 

(30) Re Lelia J. Robinson (1881), 131 Mass. 
376. 

(31) In re Leonard (1885), 12 Ore. 93. 


(82) See Lord’s Oregon Law, s. 


s. 1079. 
(33) a Thompson’s Shannon’s ‘Code of 1917, 


8s. 5779, a, 





field under a statute providing that “any 
white male person” may be admitted be- 
cause the affirmative declaration did not 
by implication deny the right to women. 
Missouri came next—the court admitted 
Miss Barkalow; Maine admitted Mrs. C. 
H. Nash in 1872. To make the matter ab- 
solutely clear, chap. 98 of the Public Laws 
of 1899 enacts “No person shall be denied 
admission or license to practice as an attor- 
ney-at-law on account of sex.” In the Fed- 
eral Court, District of Columbia, Miss 
Charlotte E. Ray was admitted about 1873 ; 
and in 1874 Miss Hewlett was admitted by 
the Federal Court (Illinois) ; and the Fed- 
eral District Court (Iowa) also admitted a 
woman.** 


In New Hampshire, in 1890, the petition 
of Mrs. Marilla M. Ricker, a widow, to be 
admitted to practice law was granted, the 
well-known Chief Justice Doe writing an 
elaborate opinion with a wealth of learning 
more or less applicable. He came to the 
conclusion that a woman was a “citizen” 
and a “person ;” and an attorney not taking 
an official part in_the government of the 
State (for which women are disqualified 
by the Common Law) there was no reason 
why a woman could not be an attorney.*® 


Colorado took the same view in 1891 when 
Mrs. Mary S. Thomas.was admitted to the 
practice of law; she was a “person” and an 
attorney did not occupy any “civil office.”’** 
Indiana held the same way in 1893.*" 


The Connecticut Court of Errors** had 
gone back to the legislation of 1750 in the 
attempt to interpret more recent legislation, 
and holding that Mary Hall was a “per- 
son” admitted her to practice—one learned 
judge differing from his three brethren. 


As in Canada, no one in the United States 
would now think of excluding women when 


(34) See 39 Wis. at pp. 238, 239. 

(35) In re Rikver’s Petition (1890), 66 N. H. 
207. 

(36) In re Thomas (1891), 27 Pac. Rep. 707; 
16 Colo. 441. 

(37) In re petition of Leach exp. (1893), 184 
Ind. 665. 

(38) In’re Mary Hall (1882), 50 Conn. 131. 
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once they were admitted. It cannot, I 
think, be fairly said that their admission 
has had any marked effect upon the bar or 
the practice of law ; their influence on legis- 
lation for the protection of women and 
children is considerable, but not more than 
that of an equal number of women who 
have not joined the profession—what influ- 
ence there is has been, | think, uniformly 
good. They have sustained a good reputa- 
tion in their practice; no charge of impro- 
priety, dishonesty or unprofessional con- 
duct has ever been laid against them so far 
as the court records show. 


Their Position as Lawyers.—The re- 
mainder of the bar were slow to accept 
woman as a lawyer; where she has made 
her appearance the bar seems to have gone 
through the stages of amused curiosity 
turning to real and well-grounded respect. 
No doubt the conservative part of the pro- 
fession will always look upon the woman 
lawyer as unladylike, unwomanly, recreant 
to her natural position, overturning the 
laws of God, what not? That is inevitable: 
but the great body of the profession is be- 
ginning—has indeed progressed some dis- 
tance on the way—to treat her as a desir- 
able and useful part of the profession and 
the body politic. “The courts have invari- 
ably treated women practicing before them 
with the greatest courtesy and kindness.”’** 
On inquiry, I find that the bench can dis- 
cover no difference in the ability and acu- 
men in man and woman; it is the individual 
talent and industry which tell, not the sex. 
While there are exceptions, the rule is that 
women do not take trial briefs; as in On- 
tario, they mainly confine themselves to 


(39) I quote from a letter from Mrs. Mussey, 
President of the Women’s Bar Association of 
the District of Columbia, to whose kindness 
I owe some of the facts in the text. The posi- 
tion of women in the District cf Columbia is 
peculiar in that they are admitted to the Bar 
of the District, but not to the Bar Association 
and therefore not to the American Bar Associa- 
tion. A prominent member of tne Bar Asso- 
ciation somewhat maliciously says tnat this 
“will suggest a distinction which still exists 
in the minds of men lawyers.” However, the 
women have their own apparently prosperous 
Bar Association in the District of Columbia. 





chamber practice. The number of womat 
lawyers is increasing slowly if at all, and 
there seems to be no more fear of man 
losing his lead in law than in the sister 
profession of medicine—indeed the compe- 
tition is not so great as in medicine. 

If I were to sum up in a sentence the re- 
sults of the admission of women to the 
practice of law from my experience and in- 
quiry, I would say that it has done some 
good, and no harm, while all prophecies of 
ill results have been falsified; that its ef- 
fects on the profession and practice of law 
have been negligible, and that it is now re- 
garded with indifference and as the normal 
and natural thing by bench, bar and the 
community at large. 


WILLIAM RENWICK RIDDELL. 
Ottawa, Canada. 
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INTEREST—MONEY PAID BY MISTAKE. 


BUNKERS v. GUERNSEY. 





(Supreme Court of South Dakota. Feb. 1, 1919.) 





170 N. W. 632. 





Interest on money paid and received by mis- 
take will be allowed only from discovery of 
mistake and demand, or, in absence of evidence 
of time of demand, from date of action, 





POLLEY, J. This action has been before 
the court on two former occasions. Bunkers 
v. Guernsey, 35 S. D. 574, 153 N. W. 378; 38 
S. D. 174, 160 N. W. 732. 

After the reversal of the former judgment 
plaintiff amended his complaint and rested 
his case upon an allegation that because of 
a mutual mistake plaintiff, in purchasing the 
farm in question, paid defendant for 206 acres 
of land, while, as a matter of fact, the farm 
contained only 177.78 acres, the result being 
that plaintiff paid to defendant $846.60 more 
than the value of the farm at $30 per acre; 
that being the price fixed thereon by the 
defendant, Plaintiff also alleged that he did 
not discover the shortage in the quantity of 
land contained in the farm until just prior 
to the commencement of the action; that upon 
the making of such discovery he made demand 
upon defendant for a return of the amount 
of money in excess of the amount to which 
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defendant was entitled. The demand was re- 
fused, and plaintiff immediately commenced 
this action, demanding judgment for $846.60, 
together with interest thereon at 7 per cent. 
per annum since the 25th day of April, 1901. 
The trial court made findings of fact that in 
effect confirmed the allegations of the com- 
plaint. Plaintiff then requested a conclusion 
of law to the effect that he was entitled to in- 
terest prior to the commencement of the ac- 
tion. The court rejected this request, and 
made a conclusion that plaintiff was entitled 
to judgment for $846.60 with interest thereon 
since the 24th day of April, 1913, the day on 
which the action was commenced. Judgment 
was entered accordingly, and plaintiff appeals. 

The only error assigned by appellant is the 
refusal of the trial court to allow him interest 
on the amount of money paid by mistake from 
the 25th day of April, 1901, to the 24th day 
of April, 1913. Such refusal does not consti- 
tute error. ‘From the fact that the money was 
received by mistake, it necessarily follows that 
defendant did not know that he had been over- 
paid, or that he had money in his possession 
that belonged to the plaintiff; and until he was 
apprised of such fact he owed no duty to plain- 
tiff to return the same. Had he acquired the 
money wrongfully in the first instance, the 
case would have been different; then his de- 
tention thereof would also have been wrongful, 
and he would be liable for interest so long as 
such unlawful detention continued, and this 
too whether demand were made or not. But 
when money has been paid and received by 


‘mutual mistake of fact and no fraud is im- 


puted to the party receiving the same, he 
should not be held liable for interest until af- 
ter such mistake is discovered and demand is 
made. 15 R. C. L. 29, and cases cited. It may 
seem like a hardship to plaintiff to be de- 
prived of the use of his money for so long a 
period of time without compensation therefor, 
but that the mistake was made in the first 
instance was as much his fault as the fault 
of the defendant, and that the mistake was not 
discovered for so long a time after it was made 
was wholly the fault of the plaintiff. 

In this case the date on which demand was 
made is not alleged; therefore there is no 
date prior to the commencement of the action 
tifat can be fixed as the date from which inter- 
est should be charged, and the court was right 
in allowing interest from that time only. 

The judgment appealed from is affirmed. 


Note.—I/nterest on Money Paid by Mistake.— 
The proposition I am attempting to discuss is: 
Whether, where money is paid and received in 
good faith under a common mistake, interest can 





be recovered for any time prior to its actual 
demand, the defendant up to the time of the 
demand continuing in the good faith possessing 
him from the beginning. It is seen that the 
instant case holds that he is not obligated to pay 
interest, notwithstanding the money may have 
been of great advantage to him as regularly 
invested earned interest. 


In Wolfinger vy. Thomas, 22 S. D. 57, 115 N. 
W. 100, 133 Am. St. Rep. 900, this question was 
decided the other way, but there was no discus- 
sion of the question, the court saying: “We are 
clearly of opinion that the court committed no 
error in allowing the legal rate of interest upon 
the money so paid.” The case was one where 
there was a mutual mistake in regard to tract of 
land intended to be conveyed and there was, in 
fact, another and more valuable tract conveyed, 
and there was rescission adjudged, and even in 
this case interest was allowed only on the money 
as part of the consideration figuring in the trade 
and value of personal property conveyed as bal- 
ance of consideration, but this was valued dif- 
ferently from the amount agreed on by the par- 
ties, a less sum being adjudged. But if there 
was any error in this it was against respondent 
not appealing. 


In Lee v. Laprade, 106 Va. 594, 56 S. E. 719, 
117 Am. St. Rep. 1021, 10 Am. Cas. 303, it was 
held that where a deed is cancelled on the ground 
of material ‘mistake in description of the land 
conveyed and decree is rendered for repayment 
of purchase money, this bears interest only from 
discovery of the mistake and demand for return. 

After citing Virginia cases, there is also cited 
Talbot v. Nat’l Bank, 129 Mass. 67, 37 Am. Rep. 
302, wherein the opinion says: “Interest on the 
amount paid by plaintiffs is recoverable only as 
damages for the wrongful detention of the money 
by the defendant. Nothing in the facts agreed 
show that the plaintiffs made any demand for 
the money before bringing suit. Under these 
circumstances interest should be computed from 
the date of the writ only.” This does not neces- 
sarily exclude attempt by a plaintiff to bring de- 
fendant’s attention to facts which ought to have 
dissipated his good faith in withholding the 
money. 

As showing that liability for interest may pre- 
cede the beginning of suit it was held, that where 
a building was located partly on the land of an- 
other and rent was innocently collected, the one 
collecting was held liable for rents as to all com- 
ing into his hands from the time he first be- 
aware of the mistake. Watkins v. Wassell, 20 
Ark. 410. 


And where one overpaid for pasturage of cat- 
tle, he was held entitled to recover interest when 
he overpaid. Porter v. Russek (Tex. Civ. App.), 
29 S. W. 72. There are Texas cases referred to, 
but they do not appear to cover this question. 
Interest there was based on fault as possibly it 
may have been in the Porter case. 


If one mistakenly pays taxes on the land of 
another, he has been held entitled to recover 
interest from the time of payment. Goodnow v. 
Plumbe, 64 Iowa 672, 21 N. W. 133: Goodnow 
v. Litchfield, 63 Iowa 275, 19 N. W. 226. It was 
said that: “When money is paid for the use of 
another, imposing an obligation upon the party 
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who receives the benefit of the payment to reim- 
burse the party paying, interest from the date 
of payment is recoverable.” Then it is stated 
there were immediate benefits accruing to the de- 
fendant in the land being relieved from tax sales 
and the attending penalties. All of this supposes 
an obligation by defendant to keep fully advised 
as to his duty to the government and his know- 
ing that the act of plaintiff had wrought relief 
in his behalf. 

In Shipman y. Miller, 2 Root (Conn.), 405, 
there was a case of overpayment of fees by 
bondsmen of a claimant, made by them on sup- 
position that they had not been paid by the claim- 
ant. The person receiving them was held liable 
for the amount and interest, though they were 
innocently received. But this case is understand- 
able upon the theory that it was the business of 
the recipient to know whether he had been paid 
or not. 

But it has been held that, if payment is made 
under mistake of law, interest may be recovered 
only from date of demand. Northrop v. Graves, 
19 Conn. 548, 50 Am. Dec. 264. 


There is found an interesting note in 6 Ameri- 
can Decisions, pp. 188 to 199, on the theory of 
interest and discarded theories in regard to same, 
but out of these theories there arose the idea 
that only is interest to be allowed on express or 
implied contract. Under this kind of view, it is 
hard to evolve a conclusion of implied contract 
by one who is the innocent holder of money he 
thought himself to be the true owner of. If he 
was benefited by its being paid to him, he be- 
lieved he was entitled as much to that benefit as 
to the money itself. However, it would seem 
that the great bulk of decision supports the in- 
stant case. C. 








ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM OF THE MEETING OF THE 
ILLINOIS BAR ASSOCIATION. 





The forty-third annual meeting of the Illinois 
Bar Association will occur May 28th and 29th 
at Decatur. 

The President’s address will be delivered by 
Mr. Walter M. Provine of Taylorville. The 
annual address will be delivered by Hon. Sel- 
den P. Spencer of St. Louis, Senator from Mis- 
souri, on the subject, “Post War Problems.” 

The following subjects will be discussed: 
“The Proposed Practice Acts,’ by Mr. Frederic 
R. DeYoung of Chicago; “Character and Fit- 
ness of Applicants for Admission to the Bar,” 
‘by Mr. Silas H. Strawn of Chicago. 

The usual committees will report. 

The Judicial Section of the Illinois Bar Asso- 
ciation will hold its meeting in connection with 





the meeting of the Association. Addresses will 
be delivered by Hon. Walter M. Provine and 
Hon. Arthur C. Fort of Eureka, Ill, on the 
subject, “County and Probate Court—Every 
Man’s Court.” 

Hon. Elbert S. Smith of Springfield will dis- 
cuss “The 1919 Session of the Illinois Legis- 
lature.” There will be a symposium of papers 
read on the question of the new state con- 
stitution. Hon. John H. Marshall of Charles- 
ton, will discuss “What Ought to be Elim- 
inated”; Hon. David F. Matchett of Chicago, 
“What Ought to Remain”; Hon. Sam Welty of 
Bloomington, “What Ought to be Added.” The 
discussion will be led by Hon. Orrin N. Carter, 
Justice of the Illinois Supreme Court. 

The annual dinner will be on Wednesday 
evening, May 28th; tickets, $2.50 each, and 
members may bring their guests, ladies as well 
as gentlemen. 


In order to discover what is a successful 
lawyer in Illinois, the Association has offered 
first, second and third prizes, amounting to $50, 
for a definition not exceeding twenty-five words 
in length. Every member of the Association 
registering is expected to compete, and each 
member may submit not to exceed three def- 
initions. We do not know just what sort of 
a lawyer would be successful in Illinois, but 
we have never thought of the definition as 
being a hard one and await with interest the 
result. The Justices of the Supreme Court of 
Illinois will be the judges in the contest. They 
ought to know. 








CORRESPONDENCE. 





MEETING OF THE ARKANSAS BAR 
ASSOCIATION. 





Editor, Central Law Journal: 

I noticed in the issue of the Journal just re- 
ceived that you have the date and place of the 
meeting of the Arkansas Bar Association 
wrong. The meeting will be held in Little 
Rock, May 29th and 30th. Please ‘make this 
correction and oblige. P 

I might add that Judge Geo. T. Page, presi- 
dent of the American Bar Association, and 
Hon. Edw. J. White of St. Louis, will deliver 
addresses. 

Yours very truly, 


Roscoe R. LyNN, 
Secretary. 
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HUMOR OF THE LAW. 


WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 

West Pub. Co., St. Paul, Minn. 
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1. Adverse Possession—Constructive Posses- 
sion.—Where plaintiff's intestate was never in 
actual possession of land in dispute, though 
there was evidence of his constructive posses- 


_ Sion and that defendants were in actual posses- 


sion during any period of plaintiff’s constructive 
possession, ‘court, on request, should have 
charged that actual possession by one claiming 
land ig inconsistent with its constructive pos- 
session by another claimant.—Brookman y. Ren- 
nolds, Ga., 98 S. E. 543. 


2. Assault and Battery—Aggravated Assault. 
—To constitute an aggravated assault on an 
officer, it must appear that the person assaulted 
was an officer in the discharge of his duties, and 
that the assault was made as an interruption 
of his official duties.——Curlin v, State, Tex., 209 
S. W. 666. 


3. Associations—Joint and Several Liability. 
—In an action ex delicto against association 
such as a brotherhood of locomotive engineers, 
and against individual members of subordinate 
lodge, based upon wrongful expulsion from such 
lodge, the parties if liable at all, are liable 
jointly and severally.—Simpson vy. Grand Inter- 
national Brotherhood of Locomotive Engineers, 
W. Va., 98 S. E. 580. 

4, Bankruptey — Insolvency.— “Reasonable 
cause to believe” a debtor insolyent, and that 





payments received from him will effect a pref- 
erence, is not a mere suspicion or surmise, but 
knowledge of facts of a character calculated to 
induce a belief in the mind of an ordinarily 
intelligent and prudent business man.—Smith v. 
Powers, U. S. D. C., 255 Fed. 582. 


Jurisdiction.—That the allegations of an 
involuntary petition are insufficient, as vague 
and general, does not deprive the court of jur- 
isdiction, and it may properly permit amend- 
ment.—In re Havens, U. S. C, C. A., 255 Fed. 
478. 





6. Banks and Banking—Notice.—Where note 
was procured by the bank’s president in his in- 
dividual capacity, notice of failure of consid- 
eration and settlement were not brought home 
to the bank, even though its president, know- 
ing thereof, recommended that bank’s board of 
directors purchase note.—Farmers’ Bank of 
Grandview v. Ozias, Mo., 209 S. W. 580. 

! 


= 
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Special Deposit—Where bank did not 
have knowledge that deposit was made for spe- 
cific purpose of paying a check to be drawn 
later in favor of plaintiff, bank was entitled 
to offset its matured indebtedness against such 
deposit.—Porter Auto Co. y. First Nat. Bank, 
Iowa, 171 N. W. 121. 

8. Bills and Notes—Coupon Books.—Employ- 
er’s coupon books, redeemable only in merchan- 
dise, and not transferable, were not negotiable. 
—Ashless Coal Co. v. Davis, Ky., 209 S. W. 532. 


9. Renewal.—A bank, which in the usual 
course of business discounted a note made pay- 
able to the maker and indorsed by him, has the 
rights of an innocent purchaser for value with 
respect to a note taken in renewal and paya- 
ble to itself—Enslen y. Mechanics & Metals 
Nat. Bank of City of New York, U. S. Cc. C. A, 
255 Fed. 527. 

10. ‘Without Recourse.—That plaintiff took 
the note indorsed without recourse by the payee 
is not a badge of guilty knowledge of fraud 
in procurement of note.—Downs v. Horton, Mo., 
209 S. W. 595. 


11. Brokers—Dual Agency.—A broker may be 
the agent of both principals, if that be the un- 
derstanding between all parties, but he cannot 
be openly the agent of one and secretly the 
agent of the other, and claim compensation 
from both.—Empire Securities Co. v, Webb, Ala., 
81 So. 61. 


12. Reasonable Time.—Repudiation by a 
client of an unauthorized deal for him by his 
broker need not be immediate, but only within 
a reasonable time, which is a matter for the 
jury.—Martin v. W. W. Lanahan & Co., Md., 
105 Atl. 777. 











13. Cancellation’ of Instruments—Equity.— 
Equity may grant relief by canceling the deed 
of an aged person, who, in consideration of 
promise of support, has conveyed his property 
to promissor, on account of promissor’s fraud 
in intending not to furnish support, and in fail- 
ing to do so, whether consideration of support 
be considered a condition precedent or subse- 
quent, or no condition, but as a mere covenant; 
the legal remedy being inadequate.—Johnson v. 
Chamblee, Ala., 81.So0. 27. 

14. Carriers of Goods—Loss by Fire.—A rail- 
road, in possession of goods by reason of their 
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being placed in a car by a shipper, but not 
ready for immediate shipment, something re- 
maining to be done by shipper, is a warehouse- 
man, and not liable for destruction of the goods 
by fire, unless negligent.—Louisville & N. R. Co, 
v. Edwards’ Adm’x, Ky., 209 S. W. 519. 


15. Chattel Mortgages—Conditional Sale—A 
contract, specifically providing that title shall 
not pass until full amount of purchase price 
has been paid, is a conditional sale contract, and 
not a mortgage; there being nothing in contract 
6r circumstances surrounding transaction to in- 
dicate a different intention.—Kammeier v. Chau- 
vet, Iowa, 171 N. W. 165, 

16. Contracts — Consideration.— A promise, 
where there is no legal obligation, and made, 
whether through ignorance of rights or miscon- 
ception of the law, to avoid something that can- 
not happen, is without consideration and in- 
valid.—Moore v. Moore, U. S. C. C. A., 255 Fed. 
497. 

17. Public Policy.—Any agreement entered 
into for the purpose of obstructing or interfer- 
ing in any manner with the administration of 
justice is void as against public policy, and the 
court will leave the parties in the positions in 
which they have placed themselves without giv- 
ing aid to either.—Archie v. Brown, Ky., 209 S. 
W. 622. 


18-———Third Person.—Generally, an_ entire 
stranger to the consideration is not regarded 
as a party to, and cannot maintain an action 
on, a simple contract.—Alabama City, G. & A. 
Ry. Co. v. Kyle, Ala., 81 So. 54. 

19. Uncertainty.—A contract to put a barge 
in good repair was not too uncertain and indef- 
inite to form the foundation of the owner's 
suit for damages for delay, etc., against the 
contractor; “repair’’ meaning restoration to a 
sound, good, or complete state——Ollinger & 
Bruce Dry Dock Co. v. James Gibbony & Co., 
Ala., 81 So. 18. 


20. Corporations—Charter.—The charter of a 
corporation, read in connection with the general 
laws applicable to it, is the measure of its pow- 
ers, but whatever under the charter and other 
general laws, reasonably construed, may be 
fairly regarded as incidental to the objects for 
which the corporation is created is not to be 
taken as prohibited—Alabama City G. & A. 
Ry. Co. v. Kyle, Ala., 81 So. 54. 

21. Estoppel—A corporation contracting 
under an assumed name may be sued by such 
name, and is estopped to deny its existence for 
the purposes of litigation.—Simpson v. Grand 
International Brotherhood of Locomotive En- 
gineers, W. Va., 98 S. E. 580. 

22. Foreign Corporation.—The statutes of 
another state cannot prescribe status in Ala- 
bama of a corporation of such other state.— 
State v. Atlantic Coast Line R. Co., Ala., 81 So. 
60. 

23. Partnership.—No valid partnership 
agreement can be made between a corporation 
and an individual and it is immaterial that in- 
dividual is owner of most of stock of corpora- 
tion.—Vineyard v. Miller Land Co., Tex., 209 S. 
W. 693, 

24. Criminal Law—Appeal and Error.—Where 
the instructions in a criminal case invade a 
constitutional right of the accused, it is not 























necessary, in order to have such error reviewed, 
that an exception be taken and called to the at- 
tention of the trial court.—State v. Warwick, 
Wash., 178 Pac. 977. 

25.———Circumstantial Evidence.—To render 
evidence admissible in a case depending on cir- 
cumstantial evidence, it is enough that it tends 
to prove the issue or constitute a link in the 
chain of proof, though standing alone it might 
not justify a verdict; and in such cases inci- 
dents may be legitimate evidence, which would 
be deemed irrelevant in a case depending on di- 
rect testimony.—Haley v. State, Tex., 209 S. W. 
675. 

26.——Coconspirator.—The acts and declara- 
tions of each coconspirator are admissible 
against all the conspirators if made and done 
before the object has been consummated.—State 
v. Herbert, N. J., 105 Atl. 796. 


27. Inciting to Crime.—Where officers of 
the law have incited a person to commit the 
crime charged, and lured him on with the pur- 
pose of arresting him in its commission, the law 
will not authorize a verdict of guilty.—Peterson 
v. United States, U. S. C, C. A., 255 Fed. 433. 

28, Probative Evidence.—In determining 
whether there is evidence to support any par- 
ticular theory, the court should reject as of no 
probative value a statement at variance with 
universally recognized laws.—Harris v. Com- 
monwealth, Ky., 209 S. W. 509. 








29. Damages—Measure of.—For breach of 
contract in absence of showing of bad faith 
or fraud, the measure of damages is compen- 
sation for losses naturally resulting or follow- 
ing, and which the parties might have reason- 
ably contemplated as a probable consequence, 
and which are capable of being estimated with 
reasonable accuracy.—Bugg & Franks v. Jones, 
Ky., 209 S. W. 614, 

30. Divoree—Abandonment.—“Abandonment” 
must be the deliberate act of the party com- 
plained of, done with the intent that the mar- 
riage relations should no longer exist.—Hein- 
muller v. Heinmuller, Md., 105 Atl. 745. 


31. Action for.—Actions for divorce are 
not like ordinary civil actions, and in a great 
number of instances are not governed by the 
same rules; being in many respects sui generis. 
—Milster v. Milster, Mo., 209 S. W. 620. 

32. Alimony.—A suit for alimony may be 
obtained independent of and without regard to 
a divorce, where the husband treats the wife 
with cruelty and compels her to leave him, and 
although the abandonment may not have con- 
tinued long enough to entitle her to a divorce. 
—Williamson v. Williamson, Ky., 209 S. W. 503. 


33. Desertion.—Where wife was determined 
to permanently leave husband, the fact that 
husband, after using reasonable remonstrance 
and endeavoring to persuade her not to leave 
him, succumbed to the inevitable and allowed 
her to go without creating a useless scene, does 
not show his consent to the separation.—Nunn 
v. Nunn, Ore., 178 Pac, 986. 


34. Desertion.—Where a divorce is sought 














on ground of desertion, it should not only be 
shown that alleged desertion is willful and ob- 
stinate, but also that such desertion has contin- 
ued for statutory period of one year.—Powell v. 
Powell, Fla., 81 So. 105. 
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35. Embezzlement—Intent.—In prosecution of 
street car conductor for embezzlement of fares, 
the intent to defraud was necessary to be 
shown.—State v. Larmer, Del., 105 Atl. 789. 


36. Eminent Domain—Election.—Where a 
county takes property for a highway before pay- 
ing or tendering compensation therefor, owner 
need not resort to injunction to prevent open- 
ing of road, nor appeal from songs of coun- 
ty court, but may elect to sue count an” Da 
pase—Bushart v. Fulton County, Ry,., Ss. 
W. 4 


37. Waiver.—Conceding that the several 
defendants, in condemnation proceedings, to ac- 
quire right of way for telegraph line might 
have objected to the petitions because of fail- 
ure to locate more definitely the line to be in- 
stalled, the defect was waived by failure to 
object on that ground, and on collateral attack 
judgment is valid.—Western Union Telegraph 
Co, v. Louisville & N. R. Co., Ala., 81 So. 44. 


38. Equity+-Laches.—Delay without neglect, 
or which does not operate to the prejudice of 
the rights of opposite party, is not sufficient 
to constitute laches.—Norfleet v. Hampson, Ark., 
209 S. W. 651. 


39. Estoppel—Contingent Interest.—Heirs of 
owner of contingent interests in estate, who had 
conveyed his interest by deed with covenants 
held estopped, with owner, from claiming any 
interest in estate on contingency becoming vest- 
ed.—Fulton vy. Teager, Ky., 209 S. W. 535. 


40. Executors and Administrators—Foreign 
Executor.—Foreign letters of administration 
authorizing administratrix to administer “per- 
sonal property, goods, chattels, and credits” 
of an intestate dying resident in foreign state 
are special, and do not authorize her to sue in 
Georgia to enjoin cutting of timber and for 
damages for trespass in cutting and removing 
ee land.—Brookman vy. Rennolds, Ga., 

° - o . 





41. Explosives — Inherent Danger.— When 
there are successive sales of an article inherent- 
ly dangerous and harmful, such as gasoline, and 
the first vendor must have known the oil was 
bought ultimately to retail to the public, any 
one of the latter injured has the right to claim 
the original vendor owed him a duty of inspec- 
tion, violation of which created a liability in 
tort.—Kearse v. Seyb, Mo., 209 S. W. 635. 


42. Forgery—Material Alteration.—For an al- 
teration of a writing to be the basis of a pros- 
ecution for forgery, the alteration must be a 
gaan one.—Mclintosh vy. State, Ga. 98 S. E. 
oo. ~ 

43. Fraud—Exchange of Lands.—Representa- 
tions by plaintiff, party to exchange of lands, 
that he had received request from makers of 
notes which he proposed to turn over as part 
consideration, asking him to let them know bal- 
ance due, and where to send money, etc., held 
a statement of facts constituting actionable 
fraud, not a mere expression of A ee mB 4 
plaintiff. —Ozias v. Paustian, Mo., 209 

44, Misrepresentation.—In an ais for 
misrepresentation as to acreage and value in 
trade of lands, that plaintiff was also guilty 
of misrepresenting the qualities of his property 
did not constitute a defense available to de- 
fendant for misrepresentation py him.—Billick 
v. Davidson, lowa, 171 N. W. 


45. Fraudulent Comveyances — Creditor. —A 
conveyance cannot be, said to be in fraud of 
the rights of one who is not shown to have a 
claim against the grantor or his property at the 
time the conveyance was made.—Le Sell v. 
Mendenhall, Iowa, 171 N, W. 152. 

46. Husband and Wife.—No creditor has a 
right to the personal services of his debtor, 
and a husband, as against his creditors, may 
paave to his wife his services in runnin mg net 

m.—Pocomoke Guano Co. v. Colwell, 
a8. sS B. 535. 

47. Guaranty—Discharge of Guarantor.—To 
discharge a guarantor, payment by the princi- 
pal must be a legal and valid one.—Smith v. 
Powers, U. S. D. C., 255 Fed. 582. 

48. Guardian and Ward—Contract.—A guar- 
dian has no power to make a contract binding 
upon his ward or upon his estate, however prop- 











er or beneficial contract may be, but guardian’s 
contract imposes a personal liability upon him, 
and his protection from loss lies th his right 
to charge expenditures to ward’s estate in his 
account.—Jones v. Johnson, Okla., 178 Pac. 984, 


49. Foster Parent.—A natural or foster 
parent, who is also legal guardian, may, in 
proper cases, maintain child and ward out of 
corpus of child’s estate, if interest or income 
thereof is not sufficient or adequate, and parent 
is not financially able to maintain child accord- 
ing to its station in life and necessities.— 
Williams v. Williams, Ala., 81 So. 41. 


50. Husband and Wife—Alimony.—To sus- 
tain a bill for permanent alimony, it was incum- 
bent upon plaintiff wife to allege and prove 
a state of facts which constitutes a cause for 
divorce either a vinculo or a mensa,—Heinmul- 
ler v. Heinmuller, Md., 105 Atl. 745. 


51. Antenuptial Agreement.—An oral agree- 
ment, entered into and reduced to writing be- 
fore marriage and signed after marriage, set- 
ae on intended wife a lot owned by intended 
husband and such ge roperty as he might 
possess at his death, ahe was then living 
as his wife and acvies. in lieu of all rights, 
was in effect an antenuptial contract.—Harald- 
son v. Knutson, Minn., 171 N. W. 201 


52.——Consortium.—Right of either husband 
or wife to consortium of their respective spouse, 
as distinguished from right of service belong- 
ing to husband or right of support belonging 
to wife, is property, although of a somewhat 
sentimental character.—Larisa v. Tiffany, R. L, 








105 Atl. 739. 





53. Duress.—Common-law presumption that 
wife acted under duress of her husband in com- 
mitting crime, except murder or treason, was 
weak, and might be rebutted by very slight cir- 
1 et orton y. State, Tenn., 209 S. W. 





54. Personal Injury.—Under Gen. St. 1906, 
§ 1368, a married woman whose husband has de- 
serted her for six months may maintain an ac- 
tion for personal injury to herself.—Saunders 
Transfer Co. v. Underwood, Fla., 81 So. 105. : 


55. Inmsurance—Mutual Benefit Society.—Un- 
like ordinary life insurance or membership in a 
mutual benefit society, a beneficiary named in 
an industrial accident policy has no vested 
rights.—Fitzgerald v. Baltimore Life Ins. Co. of 
Baltimore, Md., 105 Atl. 775. 

56. Rescission.—If applicant for life policy 
did not know that he had Bright's Disease, his 
answer that he did not would not entitle the 
company to rescind.—Lewis v. New York Life 
Ins. Co., Mo., 209 S. W. 625. 


57. Judgment—Adversary Parties —Where a 
city and a wrongdoer who is primarily liable 
are jointly sued by an injured party, the two 
defendants are adversary parties, and a judg- 
ment in favor of the property owner is res ad- 
judicata in an action by the city against him, 
if the petition stated a cause of action against 
the property owner, but otherwise not.—Kansas 
City v. Mullins, Mo., 209 S, 58. 


58.——Collateral Attack.—Domestic judgment 
in court of genera] jurisdiction cannot be col- 
laterally attacked unless want of jurisdiction 
affirmatively appears in record.—Taylor_ v. 
Asher, Ky., 209 S. W. 533. 

59. Finding of Fact.—Whatever may be 
state of evidence, a judge cannot base a judg- 
ment upon a finding of fact contrary to verdict 
of jury =ore the issue.—Vineyard v. Miller Land 
Co., Tex., 209 S. W. 693 . 


60. Res Judicata.—It is no answer to doc- 
trine of res adjudicata to allege that facts were 
not as as or ee —Williams v. Wil- 
liams, Ala., 81 

61. Landlord yer = ag a 
lessee after date of lease acquires an undivid- 
ed one-half interest in leased — the lease 
does not by mere operation of law merge in the 
fee subsequently obtained.—Patterson v. United 
Natural Gas Co., Pa., 105 Atl. 828, 


62. Life Estates—Remainderman.— Generally 
the remainderman is not chargeable for per- 
manent improvements which the life tenant 
places upon the land.—Wagner v. Ruhl, Md., 
105 Atl. 770. 
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63. Logs and Logging—Standing Timber.— 
Jury finding for defendant on issue whether, 
within the time fixed by contract, defendant 
delivered to plaintiff 1,000 cords of standing 
timber suitable for making excelsior, held not 
flagrantly against the evidence.—Burnside Ex- 
celsior Co, v. Bryant, Ky., 209 S. W. 719. 

64. Master and Servant—Simple Duties.—The 
master may trust the servant to perform the in- 
termediate, ordinary and simple duties incident- 
al to the servant's employment and resting upon 
the servant’s knowledge and skill. — Kube v. 
Northwestern Coal & Mining Co., Mo., 209 S. W. 
614. 


65. Mechanics’ Liens—Materialman.—The lien 
a materialman or mechanic acquires is by virtue 
of the statutes only, and the statutory require- 
ments as to acquiring and enforcing it must 
be pursued, else it is lost or does not exist; it 
being neither a right in nor to property, but 
simply a right to charge property.—Sorsby v. 
Woodlawn Lumber Co., Ala., 81 So. 68. 

66. Mortgages—Power of Sale-—Where mort- 
gage contained the usual power of sale, but did 
not authorize mortgagee to purchase at the sale, 
mortgagee might have bought at his own fore- 
closure sale, subject to mortgagor’s right of 
disaffiirmance.—Hicks v. Dowdy, Ala., 81 So. 37. 

67. Municipal Corporations—Obstruction in 
Street.—No citizen may with impunity willfully 
or negligently destroy property of another, 
which causes him no injury, and which under a 
claim of right, and with the sanction of a mu- 
nicipal government, occupies part of the street 
administered by such government.—Lambert v. 
American Box Co., La., 81 So, 95. 

68. Negligence—Intervening Cause.—In or- 
der for act of intelligent intervening agent to 
break sequence of events and protect author of 
primary negligence from liability, such act must 
be an independent superseding cause and one 
that author of primary negligence had no rea- 
sonable ground -to anticipate, and usually act 
must be in itself negligent or at least culpable. 
—Balcum v. Johnson, N. C., 98 S. E. 532. 

69. Last Clear Chance.—The doctrine of 
“last clear chance” presupposes that the engi- 
neer or motorman had actual knowledge of the 
injured person’s peril in time by the exercise of 
ordinary care to have avoided the accident.— 
Carr v. Interurban Ry. Co., Iowa, 171 N. W. 167. 

70. Parent and Child—Support of Parent.— 
It is the duty of a child to support his parent 
if parent is unable to support himself and child 
is.—Williams v. Williams, Ala., 81 So. 41. 


71. Partnership—Evidence.—In an action 
against defendants as partners for materials 
furnished to one of them, evidence held insuf- 
ficient to sustain a finding that a partnership 
existed.—People’s Lumber Co. v.. McIntyre & 
Peters, Cal., 178 Pac. 954. ; 

72. Patents—Infringement.—In infringement 
suit, the complainant, who seeks to recover prof- 
its made by the infringer, who carried on other 
business, has the burden of showing apportion- 
ment, though this duty is often one of making 
a prima facie case of profit, casting on the de- 
fendant the real duty of apportionment.—Cof- 
field Motor Washer Co. v. Wayne Mfg. Co., U. 
8. C. C. A., 255 Fed. 558. 

73. Principal and Surety—Voluntary Surety. 
—wWhile the contract of an individual or volun- 
tary surety will be strictly construed, and 
doubts and technicalities resolved in surety’s fa- 
vor, contracts of companies acting as surety 
for compensation must be construed most 
strongly against the insurer and in favor of 
the indemnity.—Cambria Coal Co. vy. National 
Surety Co., Tenn., 209 S. W. 641. 


74. Railroads—Crossing Accident.—If one is 
guilty of negligence in attempting to cross a 
railroad, and is killed by an approaching train, 
the negligence is the proximate cause of the 
death.—Texas & N. O. R, Co. v. Harrington, 
Tex., 209 S. W. 685. 

75. Trespasser.—Railroad tracks, except at 
public crossings or on highways, are the exclu- 
sive property of the railroad company, and per- 
sons who go upon such tracks without permis- 
sion are trespassers.—Hoyer v. Central R. Co. 
of New Jersey, U. S. C. C. A., 255 Fed. 493. 

76. Reeceivyers—Judicial Sale-—No warranty of 
title is implied in a judicial sale, as by a re- 
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ceiver, under order of court, for an officer of the 
court has'no authority to do anything that shal] 
expressly or impliedly bind anyone by warranty, 
—General Electric Co. v. Interstate Blectric Co., 
Mo., 209 S. W. 562. 


77. Reformation of Instruments—Covenant of 
Warranty.—Where grantor deliberately pre- 
pared and executed the warranty deed, without 
excepting outstanding mortgage from covenant 
of warranty, realizing that grantee could re- 
cover for breach of covenant, notwithstanding 
knowledge of incumbrance, deed will not be re- 
formed, on ground of mutual mistake by ex- 
cepting mortgage from covenant.—Stokely vy, 
Bessemer Coal, Iron & Land Co., Ala., 81 So. 78, 


78. Remainders—Life Estate.—Owners of 
property in remainder or reversion after a life 
estate may recover for a trespass which causes 
permanent damage to same, and to extent that 
it wrongfully affects or impairs the value of 
their estate or interest, and this without making 
ghar ge party.—Balcum vy. Johnson, .N. C. 


79. Sales—Essence of Contract.—Time may 
be essence of a contract to deliver chattels, al- 
though contract does not in terms make time es- 
sence thereof.— Western Silo Co. v. Gogerty, 
Iowa, 171 N. W. 176. 


80. Impossibility of Performance.—Where 
the impossibility of performing a contract of 
sale is due to a circumstance existing at time 
of contract, and relating to subject-matter, 
without knowledge of either party, it is a mu- 
tual mistake, excusing performanée to extent 
that subject-matter has no potential existence. 
—Paxton Lumber Co. v. Panther Coai Co., W. 
Va. 98 S. E. 563. 


81. Installments.—Where chattel is hired 
for stipulated sum, part cash down, while re- 
mainder is to be paid in installments according 
to promissory notes given as collateral security, 
each of which is for amount of installment, 
but title is not to pass until payments of whole 
price, and on default in payment of any install- 
ments lessor has right to immediate possession, 
transaction is a “conditional sale,” not a lease, 
—Russell v. Martin, Mass., 122 N. E. 447. 

82. Rescission—One buying automobile 
upon misrepresentation that it would give sat- 
isfaction in the jitney service, who was able 
to use car only 13 out of 21 days following pur- 
chase, was entitled to a rescission.—Fuller v. 
Cameron, Tex., 209 S. W. 

83. Trespass—Quare Clausum Fregit.—Own- 
er of standing timber, by entering upon land 
for the purpose of removing the timber after 
the expiration of the time prescribed for re- 
moval, is liable to an action of trespass quare 
clausum fregit.—Long v. Nadawah Lumber Co., 
Ala., 81 So. 25. 7 

84. Vendor and Purchaser—Good Faith.— 
Good faith means good faith; it means an hon- 
est intention to abstain from taking an uncon- 
scientious advantage of another, even through 
the forms and technicalities of the law.—Muel- 
ler v. Bohn, N. D., 171 N. W. 255. 

85. Wills—Condition Precedent.—A provision 
in a will that devisee could not take the es- 
tate, unless her mother surrendered her to an- 
other, made such surrender a condition pre- 
cedent.—Hoffman v. Arnold, Ky., 209 S. W. 506. 

86. Executory Devise.—An executory devise 
can be limited on a defeasible fee by a will, 
and is a valid estate.—Fulton v. Teager, Ky., 
209 S. W. 535. 

87. Evidence Aliunde.—Extrinsic evidence 
is not admissible to show testator’s intention 
was different from that disclosed by his will. 
mw v. Quinn’s Trust Estate, Md., 105 Atl. 
‘ ° 

88. Gift—Where an absolute gift in fee 
simple is followed by an attempted gift over, 
the latter is void; the attempted gift being 
repugnant to the first gift.—Barry v. Austin, 
Me., 105 Atl. 806. 

89. Intention.—The general scheme or pri- 
mary intention of testator manifest in the will 
itself, forming a consistent whole, must be 
given expression or effect over the special and 
secondary intent to the contrary finding ex- 
— therein.—Jemison v. Brasher, Ala., 81 
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